ORANGE COUNTY BAR ASSOCIATION
Formal Opinion 2011-01 (Collaborative Family Law)

Issue: Can a family lawyer enter into a collaborative lagreement consistent with her
ethical duties, notwithstanding the obligations &mitations typically imposed on the
lawyers in such agreements?

Introduction:

While ethics opinions from some jurisdictions haetermined that the practice of
collaborative family law is not inconsistent withetethics rulessee, e.g.ABA Formal
Opin. 07-447; New Jersey Ethics Opinion 699 (208&ntucky Bar Ass’'n Ethics
Opinion, Op. E-425 (2005); North Carolina State Bdrics Opin. 1 (2002)], other ethics
opinions have concluded just the opposkee, e.g.Colo. Bar Ass’'n, Formal Ethics
Opin. 115 (2007). This opinion concludes thatphectice of collaborative family law
under a typical four-way agreement described belogs not violate California’s Rules
of Professional Conduct or other California ethés.

Factual Hypothetical:

A lawyer enters into a collaborative law agreemitgntified as a four-way agreement or
a participation agreement (the “Agreement”), betwie parties and the lawyers
involved in a family law dispute. California FagiCode section 2013 permits parties to
use a “collaborative law process” and defines pinatess as one “in which the parties
and any professionals engaged by the parties ist #3sm agree in writing to use their
best efforts and to make a good faith attemptsolue disputes related to the family law
matters as referenced in subdivision (a) on aneaigbasis without resorting to adversary
judicial intervention.” The Agreement typicallgquires that (1) the lawyers’
participation is limited to the negotiation andiféation of a cooperative settlement; (2)
the lawyers must terminate their representatidhénevent that the process is
unsuccessful and the matter proceeds to litiga{@®nthe lawyers and the parties must
disclose all relevant facts and documents withoytfarmal requests for discovery,
including full voluntary disclosure of all relevaiancial information; and (4) a lawyer
will withdraw from further representation if theaAger determines that his client is
participating in bad faith.

The Agreement contemplates that financial and nhéetth professionals will
coordinate their services in the collaborative pescto reach a cooperative settlement.
The Agreement also provides that all informatiod dncuments disclosed or generated
during the collaborative process will be kept imidence, and shall be inadmissible in
court. The withdrawal provision of the Agreemesninitended to motivate the parties to
settle the matter without the necessity of litigati

Discussion:



l. The Duty of Competence

A lawyer must not intentionally, recklessly, or eapedly fail to perform legal services
with competence. Cal. Rules Prof. Conduct, Ruld3(A). Competence includes
application of diligence, learning and skill, aie tmental, emotional and physical ability
reasonably necessary for the performance of sugitse Rule 3-110(B).

Lawyers not experienced with collaborative famadwlwill need to either associate or
professionally consult with another lawyer reasiyaklieved to be competent, or
otherwise acquire sufficient learning and skilldref performance of the work. Rule 3-
110(C). Competence includes consideration of wdretie particular matter is
appropriate for the collaborative procéss)d advising the client of the availability of
other processes, as well as the relative merigdl aivailable processes, including the
likely outcomes of such alternative approachesmgiatence also includes advising the
client of disclosure obligations, confidentialityresiderations, and the evidentiary
ramifications of disclosure of information pursuémthe Agreement.

I. How must the lawyer handle the limitations on the ope of representation
created by the Agreement?

Because the lawyer’s representation under the Aggaeis limited to the negotiation

and facilitation of a settlement, and the lawydt terminate his or her representation of
the client in the event the process is unsucceasifilithe matter proceeds to litigation, the
lawyer’s representation properly is conceptualias@ representation of “limited scope.”
See ABA~ormal Opin. 07-447 (2007).

In California, limitations on the scope of a lawgarepresentation are permissible in
some areas of practice, but impermissible in oth@al. Rules of Prof. Conduct, Rule 3-
400, Discussiofi. Family law is one area in which limitations o trope of
representation are expressly permittefihe Orange County Bar Association (“OCBA”)
is of the opinion that a limitation on the scopelad representation in the family law
context which excludes litigation is permissible.

! The International Association of Collaborative fessionals has issued Ethical Standards for
Collaborative Professionals, available at
http://www.collaborativepractice.com/lib/Ethics/ktal%20Standards%20Jan%20%2008.pdf

2 The California State Bar's Standing Committee ooféssional Responsibility and Conduct has issued
An Ethics Primer on Limited Scope Representatibe @rimer) Available at
http://www.abanet.org/legalservices/delivery/dovaus/ethics_primer_on_limited_scope_representation.p
df.

% SeeJudicial Council Form FL-950, “Notice of Limitecc§pe Representation,” which has been
approved for use in family law cases. The LimiBmbpe Representation Committee of the
California Commission on Access to Justice alsodneated helpful and critical Risk
Management Materials for attorneys to utilize imilg law limited scope representation that may
be adapted to particular limited scope represemtatiatters. These forms may be obtained by
contacting the State Bar of California Office ofgaé Services or online from a link to the
Commission on Access to Justice, which can be ezhttirough http://www.calbar.ca.gov




The lawyer should fully communicate the risks aedddits of the limited scope
representation to the client, ensure competenesgpttation regarding the scope of the
representation, and put in place procedures tiHhawoid any prejudice to the client
upon the withdrawal of the attorney from represeoa “It is of paramount importance
that any fee agreement that purports to limit ttape of the attorney’s representation be
in writing, and be clear, unambiguous, and reasen&garding the services to be
performed by the attorney and client, respectiveRrimer, p. 4. The attorney must
inform the client of: “(1) the limitations on theape of the attorney’s services; and (2)
the possible adverse implications of the limitedpgcrepresentation.” Primer, page 5,
citing Nichols v. Keller,15 Cal. App. 4th 1672, 1686-87 (1993).

Because the client is a party to the Agreementlitfieed scope of the representation
necessarily is documented in writing and disclasetthe client. However, the attorney
must also explain to the client the possible advergplications of the limited scope
representation. In that regard, the attorney shdisiclose to the client the availability of
other procedures that do not involve limited scamesentation, and should disclose all
adverse consequences of the limited scope repegsemto the client, including (a) the
likelihood that the inability of the attorney tordmue to represent the client in litigation
may increase significantly the costs of the repreg®n in the event of litigation, and (b)
the advisability of consulting different counset ther aspects of the representation.

I1I. Does the Agreement create a conflict of interest?

Pursuant to California Rules of Professional CohdRale 3-310(B), a member shall not
accept representation of a client without providwrgten disclosure to the client where
(1) the member has a legal relationship with aypartvitness in the same matter; . . . or
(2) the member has a legal relationship with angbeeson the member knows or
reasonably should know would be affected substanbg resolution of the matter.
Disclosure means “informing the client . . . of tleéevant circumstances and of the
actual and reasonably foreseeable adverse consagutenthe client.” Cal. Rules Prof.
Conduct, Rule 3-310(A)(1).

Under the circumstances contemplated by the hypo#théactual situation, by virtue of
the Agreement, the lawyer has a legal relationslhiip the adverse party and the adverse
party’s counsel. In addition, the lawyer’s legationship with the adverse party and
the adverse lawyer pursuant to the Agreement naglysaould be affected substantially
by the resolution of the matter because the conegegpresolution of the matter will
effectuate the parties’ divorce. Accordingly, theryer is obligated by Rule 3-310(B)(1)
to disclose that relationship in writing to theecli. In addition, the lawyer must advise
the client of the foreseeable adverse consequéndhbs client of the Agreement. For
example, one foreseeable adverse consequence tegHawyer can be forced to
withdraw from representation of the client by tliwerse party if the adverse party elects
litigation, causing the client to incur the expen$engaging new counsel to represent
the client in the litigation. The potential advernsequences to the client of the
relationship also include the possible compromfssome of the client’s interests in
order to achieve settlement of the dispute. Inognia@ion of the OCBA, lawyers



encourage clients to make such compromises toackettlements in a variety of
contexts; however, the potential conflict of inwrarises from the lawyer's commitment
in the Agreement to the collaborative law process ta the adverse party. While written
consent of the client is not required by Rule 3{8)(B), obtaining a written

confirmation of the client’s consent to the arranget is advisable.

As a practical matter, the client already is awsrhe relationship because the client also
is a party to the Agreement. If the Agreementfiiseludes the disclosures required by
Rule 3-310(B)(3), those disclosures would satibfylawyer’s obligations under that

Rule. Cal. State Bar Formal Opin. 1995-139 (insceacontract satisfied disclosure
requirement). More likely, the required disclosuot the potential adverse consequences
are appropriate for the lawyer’'s engagement letter the client.

V. Duty of Candor

Under the Agreement the lawyer will engage in comizations with the adverse party,
and the adverse party’s lawyer. In connection sitbh communications, the lawyer
may use only such means as are consistent witinuthe Cal. Bus. & Prof. Code
86068(d), and may not engage in any deceit or sioltuwith intent to deceive the other
parties to the Agreement. Cal. Bus. & Prof. Codd.88(a) (providing such conduct
constitutes a misdemeanor). Nor shall the lawyppgsess evidence the member’s client
has a legal obligation to produce. Cal. Rulesrof.RConduct, Rule 5-220.

Having consented in the Agreement to full voluntdigclosure of all relevant facts and
documents, should the client refuse to complyJdager must withdraw from the
representation in the manner discussed furthembe(@al. Rules of Prof. Conduct,
Rule 3-700(B)(2).

V. How must the lawyer handle issues of confidentiaytunder the Agreement?

The Agreement requires that the parties “discldisel@vant facts and documents
without any requests for discovery, including fudluntary disclosure of all relevant
financial information.” While much of this informian already would be subject to
disclosure through the normal discovery processalrge the Agreement frames the
obligation very broadly, it could encompass theldisure of otherwise confidential
information. In addition, the Agreement eliminatks necessity of a discovery request,
and the corresponding option of withholding produrtof information not requested.

It is the duty of an attorney to “maintain inviaahe confidence, and at every peril to
himself or herself, to preserve the secrets, obhiser client.” Cal. Bus. & Prof. Code

§ 6068(e). A lawyer shall not reveal confidenimbrmation, that is, information
protected from disclosure by Business and Profassiinde section 6068(e), without the
“informed consent of the client.” Cal. Rules obPiConduct, Rule 3-100Commercial
Standard Title Co. v. Super. C32 Cal. App. 3d 934, 945 (1979).



The Agreement reflects the consent of the clietihéodisclosure of all relevant
information without a request for discovery of thiormation. However, the Agreement
itself does not necessarily reflect whether orthetconsent given by the client was
“informed.” The lawyer should inform the clienttt although some of the same
information would be disclosed in litigation, itpessible that not all of the same
information would be requested or would be disdipsed that the client's case might be
resolved differently as a result of the differencethe disclosure requirements of the
Agreement as compared to discovery under family law

VI. Does the Agreement impermissibly limit the member’sight to practice law?

In the Agreement, the lawyer has agreed that,arettent the clients do not resolve their
dispute, the lawyer will not represent the clienfuture litigation pertaining to the family
law dispute. This raises the issue whether thoagipion is an impermissible restriction
on the member’s ability to practice law. The OC&#cludes that it is not.

Rule 1-500(A) of the California Rules of Professib@onduct provides that a member
shall not be a party to or make an agreement #saticts the right of a member to
practice law. This rule makes clear that the jracin connection with a settlement
agreement, of proposing that a member refrain frgpnesentingther clientsan similar
litigation, is prohibited. Cal. Rule of Prof. Camt, Rule 1-50M@iscussionemphasis
added);see als®ABA Formal Opin. 00-412. Counsel may not demandgest, or agree
to such provisionslid.

The purpose of the ethical rule prohibiting a lamiyem entering into any agreement
restricting the lawyer’s right to practice is thegervation of a prospective client’s

choice of competent counsel by removing contradiaaliers to accepting or

competently representing clients. Restatement@Jtine Law Governing Lawyers §
1.5.D Int. Note. For example, a lawyer entering ia settlement agreement cannot agree
that she will not represent other clients in comieacwith similar matters, nor can an
adverse lawyer request such an agreement, beaaelsars agreement may limit the
choice of counsel available to future clients.

Although a collaborative law agreement may preaeparticular lawyer from continuing
to represent a particular client, in a specifictarain litigation, as a result of the
Agreement, this is not the type of provision taegeby the rules prohibiting restrictions
on the lawyer’s right to practice law. (KentuckgrBAss'n Ethics Opin. KBA E-425, at
7). That is because, in the case of the Agreenttemglient who in the future may be
restricted from using his lawyer of choice has adrim writing (in the Agreement) that
he cannot use the same lawyer should litigatiolofothe attempted collaborative
settlement. The opinions and cases enforcing RS@0(A) against restrictive
agreements generally seek to protect a future,mmirclient — or at least a future client
who did not have the opportunity to consent todtrangement — from losing his or her
right to counsel of choice in the future.



The collaborative law Agreement does not constifa@awyer’s right to practice
altogether, but instead constrains only the lavgyepportunity to represent a particular
client, in a particular matter, pursuant to an agrent with the affected client. The
OCBA'’s opinion is that such an agreement does mdate Rule 1-500.

VIl.  How must the lawyer withdraw from representation?

Before withdrawing from the representation, theraity must “take reasonable steps to
avoid reasonably foreseeable prejudice to thesighthe client, including giving due
notice to the client, allowing time for employmeritother counsel, complying with

Rule 3-700(D), and complying with all applicablevkaand rules.”Cal. Rules of Prof.
Conduct, Rule 3-700 (A)(2). A member may withdfa@m employment if the client
knowingly and freely assents to termination of emgpient. Cal. Rules of Prof. Conduct,
Rule 3-700(C)(2)(5).

Because the representation may cease prior toti@usion of the client’s matter, the
attorney’s obligations upon withdrawal should beressly addressed in the Agreement
or in a separate written agreement between thematt@and the client. Primer, p. 6.

If the circumstances pertaining to the conclusibthe attorney’s services have been
adequately addressed at the outset of the attaireryt-relationship, and there have been
no unforeseen developments that have materiabyealtthe situation, an advance
agreement between the attorney and client settirig the parameters for withdrawal
should be sufficient to prevent reasonably forelsiegarejudice to the rights of the client.

In Family Law matters, the Judicial Council hasateel a form that permits the attorney
to request an order relieving him or her as coubsehuse the limited scope
representation has been completed as agreed.apjlisation is served on the client, and
if the client disagrees, he or she has the rigfitd@n objection with the court.

Conclusions:

The lawyer’s participation as a party to the Agreamalong with parties and lawyers
involved in a family law dispute, does not viol#ite California Rules of Professional
Conduct or other ethics law in California. The égment implements a permissible
form of limited scope representation. Specificalhe OCBA finds that:

(1) The lawyer must exercise competence in advisinglibat regarding
optional processes, including the likely outcomé alternative processes,
and advantages and disadvantages of enteringnatdgreement. In
addition, the lawyer must competently perform tbkaborative process.

(2) The potential conflict of interest created by dalmbrative law agreement
does not require the lawyer to withdraw from repreation, and may be
resolved by disclosure of the potential adversesequences of the conflict of
interest to the client.

(3) Even when engaged in the collaborative law prodbsdawyer must
continue to satisfy his or her duty of confidentigland may do so by



obtaining the client’s informed consent to disclesof otherwise confidential
information, including financial information, evevithout a request for
discovery.

(4) Entering into a collaborative law Agreement doesimpermissibly restrict
the lawyer’s right to practice law. The limitation the representation
resulting from the Agreement, pursuant to whichl#veyer agrees not to
represent the client in litigation, is a permissilmitation on the scope of the
representation.

(5) If the lawyer participating in a collaborative lddgreement must withdraw
from representation, the withdrawal must be accahptl without prejudice
to the client other than that inherent in and comtiated by the parties in
entering into the Agreement.

Disclaimer: Opinions rendered by the Professionalism and Et@iesimittee are given
as an uncompensated service of the Orange Coumtp&mciation (“OCBA”).

Opinions are advisory only and no liability whatgeeis assumed by the Committee
members or the OCBA in rendering such Opinionsiniops are relied upon at the risk
of the user. Opinions of the Committee are nodibig in any manner upon any courts,
the State Bar of California, the Board of Governasy of the disciplinary committees,
the OCBA, or the individual members of the Committ@ utilizing these Opinions, one
should be aware that subsequent judicial opiniomd @evised rules of professional
conduct may have addressed the areas covered by @inions.



