
 
 

 

ORANGE COUNTY BAR ASSOCIATION 
 

BUSINESS LITIGATION and INSURANCE LAW 
JOINT SECTION WEBINAR 

 

 
 
 

 

 Bad-Faith Refusal to Settle: Anatomy of a Claim and a Possible 

New Paradigm Under California Law 
 
 
 

 
 
 

 
 

 
 
 

 Thursday, May 26, 2021 
 

 
 

 
 
 
 



 
May 2021 1 New Cases 

* Certified Specialist, Appellate Law 
The State Bar Board of Legal Specialization 

 

S   T   A   T   E  

 
Arbitration—Right to Disqualify 
Arbitrator Cannot Be Waived by 
Contract 

CCP § 1281.91(b) gives parties the right to disqualify a 
proposed arbitrator based on the arbitrator’s initial 
required disclosures. In Roussos v. Roussos, 60 Cal.App.5th 
962 (2021), the court of appeal held that parties cannot 
waive this statutory right by designating a specific 
arbitrator in their arbitration agreement. There, the 
arbitration agreement provided the parties “stipulate and 
agree not to contest that Judge John P. Shook will arbitrate 
all issues with binding authority” over them. After the trial 
court compelled arbitration of a dispute over control of 
two corporations, Judge Shook served a disclosure report 
that disclosed he had participated in two arbitrations 
involving the parties and their lawyers. One of the parties 
(Ted) then served a notice of disqualification under section 
1281.91(b), but Judge Shook denied the disqualification 
request and the trial court confirmed an award over Ted’s 
objection. The court of appeal reversed, holding that “[a]s 
the proposed neutral arbitrator, Judge Shook was legally 
required to make the disclosures set forth in his disclosure 
report, and Ted had an absolute right to disqualify him 
without cause.” The court further held “the parties to an 
arbitration agreement cannot contract away their statutory 
right to disqualify an arbitrator pursuant to section 
1281.91.” The court reasoned that it “would be contrary to 
the intent of the Legislature” to allow the parties to 
contractually limit their ability to object to an arbitrator. 
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Attorneys—Breach of Fee 
Agreement 

In the absence of a valid fee agreement, an attorney may 
recover only a “reasonable fee” for services rendered. Until 
now, however, there has been no clear standard for 
determining what fees are recoverable where the parties 
have entered into the requisite fee agreement and the 
client breaches by refusing payment. In Pech v. Morgan, 
61 Cal.App.5th 841 (2021), the court of appeal filled this 
gap by holding that “when an attorney sues a client for 
breach of a valid and enforceable fee agreement, the 
amount of recoverable fees must be determined under the 
terms of the fee agreement, even if the agreed upon fee 
exceeds what otherwise would constitute a reasonable fee 
under the familiar lodestar analysis.” (Emphasis in 
original.) The court emphasized that “to be enforceable, 
the fee agreement cannot be unconscionable” and the 
attorney’s performance “must be consistent with the 
implied covenant of good faith and fair dealing.” The court 
relied heavily on a 1993 opinion by the State Bar’s 
Committee on Mandatory Fee Arbitration, which the court 
found “sensibly balances the competing interests that arise 
when a client breaches a fee agreement by refusing to pay 
an agreed upon fee.” 

Evidence—Admissibility of 
Expert Declaration in Opposition 
to Summary Judgment Motion 

The court of appeal’s decision in Michaels v. Greenberg 
Traurig, LLP, 62 Cal.App.5th 512 (2021) is a must-read 
regarding the distinction “between the trial court’s 
gatekeeping function at a motion in  limine, and, the trial 
court’s role in ruling on the admissibility of the expert 
witness who offers a declaration in opposition to a 
summary judgment motion.” As the court explains, in 
ruling on a motion in limine to determine the admissibility 
of expert testimony for purposes of a trial, “the trial court 
does not view the evidence in the light favoring either 
party.” By contrast, “[i]n ruling on the admissibility of 
evidence in a summary adjudication motion, the trial court 
liberally construes the evidence in favor of the party 
opposing the summary adjudication motion.” And this 
liberal construction applies “in ruling on both the 
admissibility of expert testimony and its sufficiency to 
create a triable issue of fact.” (Internal quotation marks 
omitted.) 
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Litigation—998 Offer—Validity 
of Acceptance 

CCP § 998(b) requires a valid offer to compromise to 
include “a provision that allows the accepting party to 
indicate acceptance of the offer by signing a statement that 
the offer is accepted.” As a result, courts have consistently 
held that a party’s failure to accept a 998 offer that lacks an 
acceptance provision does not trigger any of section 998’s 
cost-shifting provisions. In Mostafavi Law Group, APC v. 
Larry Rabineau, APC, 61 Cal.App.5th 614 (2021), the court 
faced a related question of first impression: “whether the 
purported acceptance of a section 998 offer lacking an 
acceptance provision gives rise to a valid judgment.” The 
court held it did not, reasoning that “where a section 998 
offer is invalid based on its failure to satisfy all of the 
statutorily required elements, there is nothing for the 
receiving party to accept in the first place.” (Cleaned up.) 

Litigation—Fees for Enforcing 
Judgment 

CCP § 685.040 authorizes the recovery of attorney’s fees 
incurred for enforcing a judgment “if the underlying 
judgment includes an award of attorney’s fees to the 
judgment creditor . . . .” But what if the judgment includes a 
provision entitling the prevailing party to attorney’s fees, 
but does not actually award any fees because no cost bill 
requesting such fees was ever filed? In Guo v. Moorpark 
Recovery Service, LLC, 60 Cal.App.5th 745 (2021), the 
court of appeal held the enforcing party was still entitled to 
its fees for enforcing the judgment. “The judgment in this 
case provided for an award of fees; it just did not specify an 
amount.” In so holding, the court disagreed with the 
implicit decision to the contrary in Imperial Bank v. Pim 
Electric, Inc., 33 Cal.App.4th 540 (1995). 

Torts—Negligence—Duty to 
Protect Against Injuries Caused 
by Third Parties 

Courts have struggled to create a consistent framework for 
determining the circumstances under which a defendant 
has a legal duty to protect a plaintiff from injuries caused 
by third parties. The California Supreme Court in Brown v. 
USA Taekwondo, 11 Cal.5th 204 (2021) granted review to 
resolve conflicts between the courts of appeal on this issue, 
and ultimately held “whether to recognize a duty to protect 
is governed by a two-step inquiry.” First, “the court must 
determine whether there exists a special relationship 
between the parties or some other set of circumstances 
giving rise to an affirmative duty to protect.” Second, courts 
must “determine whether relevant policy considerations 
counsel limiting that duty.” Doing so requires courts to 
consider the factors described in Rowland v. Christian, 
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69 Cal.2d 108 (1968), including, among other things, “the 
foreseeability of the harm to the plaintiff,” “the moral 
blame attached to the defendant’s conduct,” and “the 
extent of the burden to the defendant and consequences to 
the community of imposing a duty.” The Supreme Court 
clarified, however, that those Rowland factors “do not 
serve as an alternative basis for imposing duties to 
protect,” but rather must be used “to determine whether 
the relevant circumstances warrant limiting a duty already 
established . . . .” 

  

  

 



BAD FAITH FAILURE TO SETTLE:  
ANATOMY OF A CLAIM 
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WHERE ARE WE GOING?

Analysis of an Open Policy Claim From 
the Demand through the Trial to the Bad 
Faith Case and Everything in Between 
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DISCLAIMER

The content in this 

presentation should not 

be construed as legal 

advice. 

It is solely for an 

educational/informative 

purpose.



THE UNDERLYING 

PERSONAL INJURY CASE:

MOTORCYCLE VS. AUTO  

COLLISION

OCTOBER 24, 2007
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TOTAL VERDICT:  $928,643

JULY 27, 2009
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TRIAL NUMBER 1
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NEW TRIAL GRANTED
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APPEAL
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DEFENDANT SECRETLY SETTLES 
BAD FAITH CLAIM
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PLAINTIFFS’ OFFER TO SETTLE
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INSURANCE COMPANY RESPONSE TO OFFER TO SETTLE



TOTAL VERDICT:  $975,000

TOTAL JUDGMENT WITH COSTS AND 

PREJUDGMENT INTEREST:  $1,523,761

MARCH 29, 2013
24

TRIAL NUMBER 2
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RECEIVERSHIP
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BAD FAITH CASE FILED
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ANTI-SLAP FILED
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CACI 2334

Three seemingly simple elements

 Lawsuit against insured “for a claim covered by” the carrier’s policy

 Insurer “failed to accept a reasonable settlement demand for an 
amount within policy limit”

 A “monetary judgment” entered against insured “for a sum greater 
than the policy limits”
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PINTO V. FARMERS INS. EXCH., 61 CAL. APP. 5TH 
676 (2021).

 Single vehicle rollover; driver was either insured or passenger 

who was insured as permissive driver

 Pinto’s offer to settle included course-and-scope declarations 

and other conditions; insurer did not provide declaration from 

the passenger 

 Holding:  Instructing jury using CACI 2334 was error; lacks 

requirement that insurer acts “unreasonably”
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